REPORT 


OF  THE 


COMMITTEE  ON  LAW  REPORTING 


TO  THE 

% 

Association  of  the  Bar 


OF  THE 


CITY  OF  NEW  YORK. 


Hew  Ufotjfe  : 

E vexing  Post  Steam  Presses,  No.  41  Nassau  Street,  Corner  Libert**. 


Digitized  by  the  Internet  Archive 
in  2017  with  funding  from 

This  project  is  made  possible  by  a  grant  from  the  Institute  of  Museum  and  Library  Services  as  administered  by  the  Pennsylvania  Department  of  Education  through  the  Office  of  Commonwealth  Libraries 


https://archive.org/details/reportofcommitte00asso_2 


At  a  meeting  of  the  Association  of  the  Bar  of  the  City  of 
New  York,  held,  on  the  11th  day  of  March,  1873,  Mr. 
Lewis  L.  Delafield  offered  the  following  resolutions  : 


Resolved,  That  the  present  system  of  preparing,  editing  and 
publishing  reports  of  Judicial  Decisions  in  this  State  requires 
amendment. 

Resolved,  That  the  subject  of  Law  Reporting  be  referred  to 
a  Committee  of  Five,  to  be  appointed  by  the  Chair,  with  in¬ 
structions  to  prepare  a  plan  of  amendment,  and  report  to  a 
future  meeting  of  this  Association. 

Mr.  Delafield  addressed  the  Association  at  length  upon 
the  subject,  and  the  resolutions  were  unanimously  adopted. 

The  Chair  appointed  as  such  Committee 
Messrs.  Lewis  L.  Delafield,  Henry  Nicoll, 

Henry  A.  Taller,  A.  P.  Man, 

Charles  M.  Da  Costa. 
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At  a  meeting  of  tlie  Association  of  the  Bar,  lielcl  on  the  13th 
day  of  May,  1873,  Mr.  Delaeield,  as  Chairman  of  the 
Committee  on  Law  Reporting,  made  their  report  as  fol¬ 
lows  : 


REPOST. 


To  the  Association  of  the  Bar  of  the  City  of  New  York: 

The  undersigned,  to  whom  the  subject  of  Law  Reporting 
was  referred  by  the  Association  of  tlie  Bar  of  the  City  of  New 
York,  respectfully  report : 

numbs:!;  of  reports. 

That  there  are  at  present  seven  independent  Reporters  in 
this  State,  editing  the  seven  series  of  regular  reports  men¬ 
tioned  below,  and  each  of  them  issuing,  annually,  about  the 


following  number  of  volumes  : 

Sickles’  New  York  Reports . 4 

Lansing’s  Supreme  Court  Reports .  3 

Barbour’s  “  “  “  .  3 

Abbott’s  Practice  “  2 

Howard’s  “  “  3 

Daly’s  Common  Pleas  “  1 

The  Superior  Court  “  2 


The  Reports  of  the  Surrogate’s  Court  are  published  irregu¬ 
larly,  and  are  not  included  in  this  list.  Besides  this,  there  are 
the  various  law  periodicals,  and  the  irregular  reports,  such  as 
Keyes’  Reports,  and  the  Transcript.  Appeals  Reports.  The  last 
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two  belong  to  a  class  of  reports  which  the  profession  is  likely 
to  have  forced  upon  it  whenever  it  is  supposed  that  a  profit 
can  be  made  from  them.  They  occupy  a  position  in  reporting 
very  similar  to  that  of  mercenary  troops  in  war — the  sole  ob¬ 
ject  of  both  being  personal  gain. 

It  was  evident,  from  a  very  superficial  examination  of  these 
reports,  that  grave  faults  were  to  be  found  with  them,  and  with 
the  system  which  fostered  them. 

Your  Committee  were  so  impressed  with  this  fact  that  they 
determined  to  undertake  the  great  labor  of  a  critical  examina¬ 
tion  of  all  the  reports  of  the  State  during  the  last  five  years. 

This  mode  of  procedure  recommended  itself  as  being  the 
fairest  to  the  reporters  whose  works  came  under  review,  ex¬ 
cluding,  as  it  did,  the  possibility  of  a  judgment  based  upon 
defects  in  any  one  or  two  volumes. 

Besides  this  they  have  generally  examined  all  the  reports, 
and  carefully  considered  their  faults. 

Although  the  resolution  appointing  your  Committee  con¬ 
demns  the  present  system  of  law  reporting,  and  declares  that 
it  requires  amendment,  it  is  believed  that  very  few  of  the  pro¬ 
fession  have  any  adequate  idea  of  the  extent  of  the  evils  com¬ 
plained  of,  and  as  your  Committee  are  of  the  opinion  that 
radical  changes  are  necessary,  they  think  it  best  to  detail  the 
results  of  their  examination  somewhat  at  length. 


EXGEISH  reports. 

From  the  year  1307  to  1872 — a  period  of  565  years — there 
were  published  in  England  1,036  volumes  of  reports.  The 
great  increase  of  these  books  claimed  the  attention  of  the 
British  bar  at  various  times  during  the  past  century. 

They  felt  that  they  would  be  overwhelmed  if  the  evil  were  not 
checked,  and  this  conviction  culminated  in  the  reform  inaugu- 
rated  by  the  Council  of  Law  Reporting. 

AMERICAN  REPORTS. 

Our  plight,  however,  is  infinitely  worse  than  theirs  ever  was. 
From  the  year  1791  to  1873 — a  period  of  79  years — there  were 
published  in  the  State  of  New  York  alone  400  volumes  of  re- 
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ports  ;  more  than  one-third  of  the  reports  of  Great  Britain  for 
565  years. 

If  the  190  volumes  of  the  decisions  of  the  United  States 
Courts  are  added — which  should  be  done  to  make  a  fair  com¬ 
parison  with  the  number  of  English  Reports — there  are  590 
volumes  in  79  years ;  more  than  one-half  of  all  the  reports  of 
England. 

A  table  of  the  American  Reports,  prepared  by  the  Librarian 
of  the  Albany  Library,  in  1871,  shows  2,012  volumes — nearly 
twice  as  many  as  the  reports  of  Great  Britain  in  seven  times  as 
long  a  period — and  of  this  number,  the  reports  of  the  State 
of  New  York  were  318,  or  one-sixtli  of  those  of  the  whole 
country. 

Judge  Story,  in  noticing  the  fact  that  between  the  Revolution 
and  the  year  1821,  more  than  150  volumes  of  law  reports  had 
been  published  in  the  United  States,  said:  “The  danger  in¬ 
deed  seems  to  be,  not  that  we  shall  want  able  reports,  but  that 
we  shall  be  overwhelmed  by  their  number  and  variety.” 

If  anything  could  draw  the  spirit  of  the  great  commentator 
back  to  the  earth,  it  might  well  be  a  wish  to  retract  his  opinion 
as  to  the  ability  of  the  reporters  ;  and  if  anything  were  needed 
to  keep  it  away,  the  2,000  volumes  of  our  decisions  might  have 
this  effect. 

Your  Committee  find  that  the  number  of  the  reports  is  due 
to  the  fact  that  law  reporting  has  become  a  distinct  business, 
conducted  by  private  individuals  for  their  own  emolument ; 
that  book-making  is  the  interest  of  those  engaged  in  this  traffic, 
and  that  their  profits  depend,  not  upon  the  excellence,  but  upon 
the  number  of  the  volumes  they  edit ;  the  profession  having 
been  found  ready  to  buy  whatever  the  publisher  would  print. 

This  general  charge  is  fully  sustained  by  an  examination  of 
the  reports  under  the  following  heads  : 

Multiplication  of  reports  of  the  same  case. 

Indiscriminate  publication  of  whatever  is  presented. 

Prolixity. 

Reckless  reporting. 
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MULTIPLICATION  OF  REPORTS  OF  THE  SAME 

CASE. 

- - — - 


The  extent  to  which  reports  of  the  same  case  are  multiplied 
can  best  be  appreciated  by  an  examination  of  the  tables  which 
are  annexed  to  this  report. 

These  tables  include  the  number  of  times  each  case  is  reported 
in  all  its  stages.  Thus,  the  reports  of  the  same  cases,  six,  seven 
and  eight  times,  are  not  always  the  same  opinion,  but  represent 
the  actions  in  their  different  conditions.  Many  motions  are 
made  and  appeals  taken  in  the  progress  of  causes,  the  de¬ 
cisions  of  which,  although  utterly  unimportant  as  precedents 
find  their  way  into  the  reports. 

It  was  thought  best  to  include  them  all  under  this  head,  for 
the  purpose  of  showing  how  the  wholesale  business  of  manu¬ 
facturing  reports  is  carried  on. 

The  tables  therefore  only  show  approximately  how  many 
times  precisely  the  same  decisions  are  reprinted  in  the  various 
reports. 

On  this  point,  your  committee  find  that  it  is  common  to  find 
four  reports  of  the  same  case  differing  very  little  from  each 
other,  three  reports  of  the  same  case  are  numerous,  and  there 
are  two  of  every  important  case  and  of  many  unimportant 
cases.  The  editor  who  first  reports  a  case  is  not  responsible 
for  its  republication  by  others,  and  its  subsequent  multiplica¬ 
tion  is  chargeable  upon  the  system  and  not  upon  him. 


GENERAL  SUMMARY. 

The  following  general  summary  of  the  examinations  made 
under  this  head  may  not  prove  uninteresting. 
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HOWARD’S  PRACTICE  REPORTS. 

Tlie  ten  volumes  of  Howard’s  Practice  Reports,  from  volumes 
34  to  43,  contain  reports  of  770  cases. 

In  these  volumes  there  are  89  cases  again  reported  in  the 
Superior  Court  Reports,  87  cases  again  reported  in  Abbott’s 
Pr.  Reports,  15  cases  again  reported  in  the  Common  Pleas  Re¬ 
ports,  and  52  cases  are  decisions  of  the  Courts  of  the  United 
States. 

There  are  72  decisions  of  the  Court  of  Appeals,  and  of  this 
number  49  are  again  reported  in  the  New  York  Reports. 

The  table  shows  that  in  volumes  35  to  43  of  Howard’s  Pr. 
Reports  there  are — 

1  case  which  is  reported  7  times  in  the  various  reports. 

2  cases  which  are  reported  6  times  in  the  various  reports. 

cc  cc  g  cc  cc  cc 

cc  cc  ^  cc  cc  cc 

CC  cc  g  cc  cc  cc 

“  “  twice  “  “  “ 


7 

33 

73 

109 


ABBOTT’S  PRACTICE  REPORTS,  N.  S. 

In  volumes  5  to  10  of  Abbott’s  Pr.  Reports,  N.  S.,  there  are  : 

1  case  which  is  reported  7  times  in  the  various  reports. 

1  “  “  6  “  “  “ 

8  cases  which  are  reported  5  times  in  the  various  reports. 
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39 

77 


CC 

cc 


4 

3 

twice 


CC 

CC 

cc 


In  these  volumes  there  are  41  cases  again  reported  in  the 
Court  of  Appeals  Reports,  41  cases  again  reported  in  the  Su¬ 
preme  Court  Reports,  12  cases  again  reported  in  the  Superior 
Court  Reports,  57  cases  again  reported  in  Howard’s  Practice 
Reports,  and  none  again  reported  in  the  Common  Pleas  Re¬ 
ports. 


B  Alt  BOER’S  REPORTS. 

In  volumes  55  to  62  of  Barbour’s  Reports,  there  are  : 

1  case  which  is  reported  8  times  in  the  various  reports. 

CC  CC  0  CC  cc  cc 
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7  cases  which  are  reported  5  times  in  the  various  reports. 

g  it  ti  it  ^  it  £C  it 

26  “  “  “  3  “  “  “ 

58  “  “  “  twice 

There  are  41  cases  reported  in  Barbour’s  Reports  which  are 
also  reported  in  Lansing’s  Reports. 

LANSING’S  REPORTS. 

The  first  5  volumes  of  Lansing’s  Reports  contain  41  cases 
again  reported  in  Barbour’s  Reports,  4  cases  again  reported  in 
Abbott’s  Pr.  Reports,  and  7  cases  again  reported  in  Howard’s 
Pr.  Reports. 

SURROGATE’S  REPORTS. 

Two  hundred  and  four  pages  of  Redfield’s  Surrogate’s  Re¬ 
ports,  issued  in  1864,  are  devoted  to  a  single  case  which  had 
been  reported  at  length  the  year  before  in  the  New  York 
Reports. 


INDISCRIMINATE  REPORTING. 

- ■>*■*©♦■•» - 

Your  Committee  find  that  little  or  no  discrimination  is  used 
by  any  of  the  present  Reporters  .(except  Judge  Daly)  in  the 
character  of  the  cases  they  report. 

That  reports  are  constantly  published  which  enunciate  no 
new  principle  and  give  no  useful  illustration  of  the  application 
of  an  old  principle,  which  are  not  worthy  of  preservation,  and 
only  furnish  false  lights  to  be  reversed  by  the  appellate  Courts. 
They  have  no  hesitation  in  saying,  that  two-thirds  of  all  the 
reported  cases  are  of  this  character,  and  should  not  be  report¬ 
ed  at  all. 

There  will,  of  course,  always  be  room  for  a  fair  difference  of 
opinion  as  to  what  should  and  what  should  not  be  reported. 
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There  is  no  room,  however,  for  any  doubt  as  to  the  worth¬ 
lessness  of  two-thirds  of  our  reports,  as  herein  explained. 

APPEALS. 

The  tables  appended  to  this  report  show  the  number  of 
cases  affirmed  or  reversed  on  appeal  in  the  volumes  specified. 
An  examination  of  the  cases  reversed  will  satisfy  any  lawyer 
that  a  large  proportion  of  them  should  not  have  been  reported, 
that  they  are  opposed  to  wr ell -known  principles  of  law,  and 
were  such  as  must  have  been  reversed  on  appeal.  A  similar 
examination  of  the  affirmed  cases  discloses  the  fact  that  many 
of  the  appeals  were  taken  for  the  purpose  of  delay  ;  the  ques¬ 
tions  involved  present  nothing  new,  the  judgments  were  such 
as  must  have  been  affirmed,  and  the  decisions  of  both  the  in¬ 
ferior  and  appellate  Courts  are,  for  this  reason,  unworthy  of 
preservation  for  citation  or  reference. 

The  small  number  of  reversed  and  affirmed  cases  shown  on 
the  tables  in  the  last  volumes  of  each  series  of  reports,  is  not 
to  be  attributed  to  any  decay  in  the  spirit  of  litigation,  but  to 
the  fact  that  some  of  the  cases  there  reported  are  still  before 
the  Courts. 

It  is  a  common  practice  of  the  Reporters  to  publish  the 
opinion  of  the  inferior  Court  at  the  same  time  with  that  of 
the  appellate  Court.  Where  the  judgment  above  affirms  that 
below,  the  opinion  of  the  inferior  Court  is  generally  uselessj 
and  merges  in  that  of  the  appellate  Court.  Where  the  judg¬ 
ment  is  reversed,  the  opinion  below  is  absolutely  valueless. 
The  necessity  of  book-making,  however,  disregards  all  scruples 
of  this  kind.  It  is  no  uncommon  thing  to  find  the  opinion  of 
the  Courts  of  first  resort  reported  years  after  they  have  been 
reversed  by  the  appellate  Courts. 

The  following  are  a  few  samples  : 
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SAMPLES. 

Cases  in  which  the  opinions  of  the  Special  Term  and  Gen¬ 
eral  Term  are  reported  together. 

People  vs.  Norton,  59  Barb.  R.,  174. 

,  ”  vs.  Gardner,  59  ”  R.,  203. 

'  Cary  vs.  Grant,  59  Barb.  R.,  575. 

Marshall  vs.  McGregor,  59  Barb.  R.,  519. 

Cleveland  vs.  Barrows,  59  Barb.  R.,  366. 

Clark  vs.  Holdridge,  58  Barb.  R.,  64. 

Robinson  vs.  Flint,  58  Barb.  R.,  112. 

Hubbard  vs.  Yan  Scboening,  58  Barb.  R.,  500. 

Matter  of  Egan,  58  Barb.  R.,  560. 

Cases  in  which  the  opinions  of  the  Supreme  Court  were  re- 
ported  after  their  affirmance  by  the  Court  of  Appeals. 

Parks  vs.  Comstock,  59  Barb.  R.,  37. 

Tracy  vs.  Troy,  55  Barb.  R.,  529. 

Comstock  vs.  Buchanan,  57  Barb,  R.,  146. 

Finnegan  vs.  Carahar,  61  Barb.  R.,  252. 

Cases  in  which  the  opinion  of  the  Special  Term  are  report¬ 
ed  after  their  affirmance  by  the  General  Term. 

Gaskin  vs.  Anderson,  55  Barb.  R.,  259. 

People  vs.  Gates,  57  Barb.  R.,  291. 

Cases  in  which  the  opinions  of  the  Courts  below  were  re¬ 
ported,  after  they  were  reversed  by  the  Appellate  Courts. 

Townsend  vs.  Hendricks,  2  Sweeny  R.,  503. 

Wright  vs.  Rowland.  36  How.  Pr.  R.,  115. 

Reversed,  36  How.  Pr.  R.,  248. 

He  Alary  Smith,  40  How.  Pr.  R, ,  124. 

Revtrsed.  40  Flow.  Pr.  R.  31S. 

Trustees  Ac.  vs.  Calhoun,  62  Barb.  R.,  3S1. 

Reversed,  25  N".  T.  R.,  422. 

Sweetman  vs.  Prince,  62  Barb.  R.,  256. 

Reversed,  26  ST.  Y.  R,,  224. 

The  practice  of  reporting  Special  Term,  nisi  prim,  County 
Court,  Marine  Court,  Court  of  Sessions,  and  sometimes  Ref¬ 
erees’  decisions  and  opinions,  although  generally  to  be  con- 


demned,  is,  in  their  zeal  for  book-making,  universally  followed  by 
the  reporters. 

All  such  cases  are  thrown  together  in  the  annexed  tables, 
under  the  head  of  Special  Term  Decisions. 

The  six  volumes  of  Abbott’s  Pr.  R.,  N.  S.,  examined  contain 
121  such  reports. 

The  eight  volumes  of  Barbour’s  Reports  contain  55  such 
reports. 

The  ten  volumes  of  Howard’s  Pr.  R.  contain  221  such  re¬ 
ports. 


PROLIXITY. 


Your  Committee  find  that  the  reports,  with  fewr  exceptions, 
are  carelessly  prepared. 

In  the  more  important  and  intricate  cases,  involving  difficult 
questions  of  fact  as  well  as  law,  and  labor  on  the  part  of  the 
reporter  to  condense  the  facts,  it  is  a  common  practice  to  report 
the  opinions  alone  without  any  statement  of  facts  or  points, 
sometimes  adding  “  the  facts  appear  sufficiently  in  the  opinion 
of  the  Court,”  while  in  other,  and  generally  the  simpler  cases, 
the  pleadings,  testimony  and  arguments  are  spread,  with  need¬ 
less  prolixity,  upon  the  record.  Striking  instances  of  the  latter 
fault  will  be  found  in — 

Brand  vs.  Brand,  39  How.  Pr.  R.,  193  to  287. 

People  vs.  Mallon,  39  How.  Pr.  R.,  454. 

Keeney  vs.  Grand  Trunk  Railroad,  59  Barb.,  104. 

People  vs.  Hurlbert,  59  Barb.,  447. 

Hayden  vs.  Crane,  1  Lansing,  181. 

Crossman  vs.  Bradley,  53  Barb.  R.,  125. 

Erie  and  Susquehanna  Suit,  38  How.  Pr.  R.,  192. 

Farnham  vs.  Mallory,  5  Abb.  Pr.  R.,  K.  S.,  380. 

Your  Committee  respectfully  call  the  attention  of  the  Bench 
to  the  unnecessary  length  of  some  of  the  opinions.  Prolixity 
is  one  of  the  great  defects  of  our  system,  and  so  long  as  it  is 
indulged  in  by  the  Judges,  the  Bar  and  the  Reporters  will 
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follow  suit.  It  is  unnecessary  to  point  out  cases  in  which 
opinions  of  from  twenty-five  to  fifty  pages  in  length  have  been 
written,  and  some  of  them  largely  made  up  of  copious  quota¬ 
tions  from  other  decisions,  when  a  bare  reference  would  serve 
every  purpose.  The  labor  of  condensation  is  indeed  great,  but 
we  feel  confident  that  when  the  extent  of  the  evil  is  appreciated, 
the  Courts  will  themselves  apply  the  remedy. 

The  reports  of  the  older  English  Reporters  present  a  striking 
contrast  to  ours  in  this  particular.  Instead  of  a  long  state¬ 
ment  of  facts,  the  nature  of  the  action  is  denoted  by  a  symbol 
abbreviated  from  a  few  Latin  words;  the  defence  is  briefly  stated 
then  follows  the  names  of  counsel,  and  those  points  alone  on 
which  the  case  turned.  The  opinion  of  the  Court,  often  taking 
no  more  than  a  page,  and  rarely  over  half  a  dozen,  completes 
the  record. 

The  result  is  that  a  volume  of  English  reports  contains  many 
more  cases  than  one  of  ours. 

The  volumes  of  Law  Reports,  of  about  670  pages,  contain  on 
an  average  about  ninety  decisions  of  the  Queen’s  Bench,  and 
130  of  the  equity  decisions. 

The  English  law  and  equity  reports,  of  about  600  pages 
contain  on  an  average  about  130  cases.  Beavan’s  volumes,  of, 
660  pages,  contain  on  an  average  about  150  decisions  ;  Best 
and  Smith’s,  about  119 ;  Barnwell  and  Alderson’s,  about  140 
decisions. 

The  contrast  with  our  reports  is  striking.  The  Xew  York 
Reports,  of  about  608  pages,  contain  on  an  average  about  79 
cases.  Lansing’s  Reports  of  about  530  pages,  about  85  cases. 

Barbour’s  Reports,  of  about  670  pages,  about  67  decisions. 

Howard’s  Practice  Reports,  of  about  500  pages,  about  76 
cases. 

Abbott’s  Practice  Reports,  of  450  pages,  about  72  cases. 

Our  old  reporters  were  much  less  diffuse  than  their  suc¬ 
cessors.  The  early  volumes  of  Johnson’s  reports,  containing 
about  600  pages,  have  about  150  cases. 

Each  volume  of  Howard’s  and  Abbott’s  Practice  Reports 
contains  a  digest  of  from  100  to  150  pages  of  points  of  prac¬ 
tice,  embraced  in  other  reports,  issued  during  the  period  covered 
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by  the  volume.  One  such  digest  might  be  useful ;  two  can  only 
be  attributed  to  the  desire  of  book  making. 


RECKLESS  REPORTING. 


The  following  are  a  few  miscellaneous  instances  of  reckless 
reporting  which  have  come  under  our  observation  : 

The  Trustees  of  the  Auburn  Theological  Seminary  agst. 
Calhoun  was  reported  by  Barbour  in  1872. 

62  Barb.,  381. 


*  It  was  decided  in  1862.  The  length  of  time  that  elapsed  be¬ 
tween  the  decision  and  the  report,  ten  years,  is  bad  enough. 
But  Barbour  had  reported  the  same  case  in  almost  the  same 
words  in  1863. 

38  Barb.  IP,  148. 

And  to  make  the  matter  worse,  the  decision  had  been  reversed 
by  the  Court  of  Appeals  a  year  before  Barbour  first  reported  it. 

25  K  Y.  R.,  422. 

Sweetman  vs.  Prince, 

62  Barb.,  256, 

was  decided  in  1862,  and  reported  by  Barbour  in  1872.  It  had 
been  unanimously  reversed  by  the  Court  of  Appeals  in  1863. 

26  N.Y.  R.,  224. 


Matteson  vs.  N.  Y.  Central  R.  R., 

62  Barb.  R„  364, 

was  decided  in  1862.  Barbour  reported  it  in  1872.  It  had 
been  affirmed  by  the  Court  of  Appeals  in  1866. 

35  N.  Y.  R.,  487. 
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Wait  vs.  Green, 

62  Barb.  R.,  241, 

Vickery  vs.  Dickson, 

62  Barb.  R.,  272,  and 

Crain  vs.  Cavana, 

62  Barb.  R.,  109, 

were  decided  in  1862.  They  were  reported  by  Barbour  in 
1872.  He  had  reported  the  same  cases  in  1872,  only  giving  the 
opinions  of  other  justices  as  those  of  the  Court. 

35  Barb.  R.,  585, 

35  Barb.  R.,  96, 

36  Barb.  R.,  410. 

The  former  was  affirmed  by  the  Court  of  Appeals  in  1867 

36  N.  Y.  R„  556. 

Spaulding  vs.  Strang, 

Was  reported  by  Tiffany  in 

37  N.  Y.  R.,  135. 

He  reports  the  same  again,  giving  another  opinion  in 

38  N.  Y.  R.,  1, 

without  an}T  reference  to  the  first  report. 

Beach  vs.  Bay  State, 

at  Special  Term,  is  reported  in 

6  Abb.  Pr.  R.,  415, 

16  How.  Pr.  R,,  1, 

27  Barb.  R.,  248. 

This  decision  was  reversed  at  General  Term  and  the  opinion  is 
reported. 

30  Barb.  R„  433, 

18  How.  Pr.  R.,  335, 

10  Abb.  Pr.  R,,  71. 

Matter  of  Douglass  at_Special  Term  is  reported  in — 

58  Barb.  R.,  174;  9  Abb.  Pr.  N.  S.  R.,  84,  and  40  How.  Pr.  R.,  201. 

It  was  reversed  by  the  Court  of  Appeals,  and  is  reported  in- 
46  K.  Y.  42,  and  12  Abb.  Pr.  R.,  N.  S.,  161. 
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The  decision  of  the  General  Term  of  the  Superior  Court, 
in — 

Major,  etc.  vs.  Erben, 

10  Bosw.  R.,  189,  and  24  How.  Pr.  R.,  358, 

was  affirmed  by  the  Court  of  Appeals.  The  opinion  published 
in — 

38  N.  Y  R.  (11  Tiffany),  305, 

was  a  dissenting  opinion.  It  is  printed  as  the  decision  of  the 
Court. 

The  digest  in- 

3'7  How.  Pr.  R.,  547,  and  Abbott’s  Digest,  Supp.  8, 

are  misled  by  the  above  report,  and  give  as  the  law  established 
by  the  Court  of  Appeals  the  reverse  of  what  was  in  reality 
decided. 


Eight  decisions  of  the  Court  of  Appeals,  reported  in  Keyes’ 
Reports  are  republished  in  Howard’s  Reports  the  year  after 
they  appeared  in  Keyes. 

In  Schuchardt  vs.  Mayor,  etc., 

59  Barb.  R.,  295, 

Joslyn  vs.  Eiske, 

59  Barb.  R.,  308, 

there  were  no  judgments,  the  two  judges  who  heard  the  cases 
having  disagreed,  and  yet  the  cases  are  reported  at  length. 

Mullford  vs.  Muller, 

1  Keyes  R.,  31, 

has  a  head-note,  containing  a  single  proposition  which  the 
Court  distinctly  said  they  did  not  determine. 

Alexander  vs.  Hard, 

42  How.  Pr.  R.,  131, 

was  carelessly  reported.  The  error  is  corrected  at  page  384, 
at  the  request  of  a  Justice  of  the  Supreme  Court. 
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Little  vs.  Dean, 

1  Keyes’  R.,  235,  and  34  How.  Pr.  R..  68, 

report  the  opinion  of  Johnson,  J.,  as  that  of  the  Court.  After 
this  opinion  was  prepared  the  cause  was  re-argued  and  a  dif¬ 
ferent  decision  reached,  which  is  reported  in — 

34  N.  Y.  R„  452, 

This  is  the  final  decision  of  the  Court  on  the  questions 
involved. 

Gilbert  vs.  Gilbert, 

1  Keyes’  R.,  159,  and  34  How.  Pr.  R.,  142. 

This  case  is  misreported,  the  opinion  being  a  dissenting  opin¬ 
ion.  The  order  of  the  General  Term  was  reversed,  and  the 
judgment  on  the  report  of  the  Referee  affirmed. 

Hartlj  vs.  Tatham, 

24  How.  Pr.  R.,  505,  and  10  Bosw.  R.,  273. 

On  the  second  trial,  the  defendant  prevailed  and  judgment  was 
affirmed  in — 

1  Robb.  R.,  246,  and  26  How.  Pr.  R.,  158, 

and  this  decision  was  modified  by  the  Court  of  Appeals.  This 
decision  is  misreported  in — 

1  Keyes’  R.,  222. 


Wilcox  vs.  Green, 

23  Barb.  R.,  639, 

was  decided  in  1854 ;  it  was  reported  in  1859  ;  it  had  been 
affirmed  by  the  Court  of  Appeals  in  1856. 

Mills  vs.  Stewart, 

62  Barb.  R.,  444, 

was  decided  in  1862  ;  it  was  reported  in  1872  ;  it  had  been 
affirmed  in  effect  by  the  Court  of  Appeals  in  1869. 

41  X.  Y.  R.,  384.’ 

Grant  vs.  Johnson, 

5  Barb.  R.,  161,  and  6  Barb.  R.,  337, 

was  reported  in  1858.  This  decision  had  been  reversed  by  the 
Couit  of  Appeals  in  1851. 

5  X.  Y.  R„  247. 


2 
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Davis  vs.  Peabody, 

10  Barb.  R„  91, 

is  misreported.  Instead  of  a  new  trial  being  granted,  tlie 
judgment  was  affirmed. 

See  1  Commissioner’s  Draft, 

R.  S.,  p.  581. 

Burglier  vs.  Columbia  Fire  Ins.  Co., 

17  Barb.  R.,  274, 

is  misreported.  The  opinion  of  Edmonds,  J.,  printed,  was  a 
dissenting  opinion.  The  opinion  of  the  Court  was  by  Roose¬ 
velt,  J.,  and  instead  of  a  new  trial  being  ordered,  the  judgment 
was  affirmed. 


Griggs  vs.  Howe, 

2  Keyes’  R.,  574,  and 

Johnson  vs.  Hathorn, 

2  Keyes’  R.,  476, 

were  reported  a  second  time  by  Keyes  in  the  same  words. 

3  Keyes’  R.,  168. 

3  Keyes’  R.,  126. 

The  opinion  reported  in 

Day  vs.  Saunders, 

3  Keyes’  R.,  347, 

was  not  only  never  adopted  by  the  Court,  but  was  never  de¬ 
livered. 

The  opinion  of  Wright,  J.,  in 
Smart  vs.  Bement, 

3  Keyes,  241, 

was  not  adopted  by  the  Court.  They  modified  the  judgment 
to  some  extent  in  accordance  with  the  opinion  of  Leonard,  J. 

The  opinion  in 

Clark  vs.  Mayor,  &c., 

1  Keyes’  R.,  9, 

was  not  adopted  by  the  Court.  The  only  point  determined  in 
the  case  was  that  discussed  in  the  unreported  opinion  of 
Selden,  J. 
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DELAY. 


Passing  from  tlie  number  of  the  reports  to  the  manner  in 
which  they  are  edited,  the  attention  is  at  once  arrested  by  the 
delay  in  publishing  the  reports  of  decisions. 

There  is  no  reason  why  an  energetic  reporter  should  not 
publish  opinions  in  pamphlet  form  within  thirty  days  after  they 
are  delivered.  With  us,  however,  years  often  elapse  after  the 
rendition  of  opinions  before  they  are  reported.  Taking  the 
two  last  volumes  of  some  of  the  reports  for  examples,  it  will 
be  found  that  6L  Barb.  Pi.,  issued  in  July,  1872,  contains  re¬ 
ports  of  some  cases  decided  in  1868  ;  62  Barb.  R.,  issued  in 
November,  1872,  contains  70  cases,  31  of  which  were  decided  in 
1861,  1862  and  1863  ;  4  Lansing’s  Reissued  in  April,  1872,  and 
5  Lansing’s  R.,  issued  in  November,  1872,  contain  decisions 
made  in  1869,  early  in  1871,  and  a  few  in  1872  ;  47  N.  Y.  R., 
issued  in  1872,  contains  cases  decided  from  December,  1871, 
to  March,  1872,  and  48  N.  Y.  R.,  issued  in  1872,  contains  cases 
decided  from  September,  1871  to  May,  1872. 

The  Practice  Reports  are  issued  in  pamphlets,  the  intention 
being  to  report  cases  as  fast  as  decided ;  but  to  show  how  la¬ 
mentably  they  fail  in  this,  it  is  only  necessary  to  state  that  11 
Abb.  Pr.  R.,  N.  S.,  issued  in  1871  and  1872,  contains  decisions 
made  hi  1869  and  1870,  several  earlv  in  1871,  and  none  in 
1872. 

12  Abb.  Pr.  N.  S.,  issued  in  1872,  contains  decisions  in  1871 
and  early  in  1872. 

42  How.  Pr.  R.  has  the  unusual  merit  of  being  able  to  fore¬ 
see  the  opinions  of  Judges,  and  to  report  them  before  their 
delivery.  It  appears  by  its  title-page  to  have  been  issued  in 
1871,  and  it  reports  several  decisions  rendered  in  1872,  also 
cases  of  1866. 

43  How.  Pr.  R.  was  issued  in  1872,  and  contains  decisions 
of  1871  and  1872. 

The  reporters  of  the  Court  of  Appeals  Reports,  have  gener¬ 
ally  failed  to  comply  with  the  direction  of  3  R.  S.,  263,  §  39 
(5th  Ed.),  which  requires  them  to  issue  their  reports  in  pamph¬ 
lets  of  250  pages  each  as  fast  as  they  are  compiled. 
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One  of  tlie  evils  which  is  experienced  by  late  reporting,  is 
illustrated  by  the  case  of — 

Ferren  vs.  O’Hara,  62  Barb.  E.,  517. 

decided  in  1862  and  reported  in  1872.  The  authorities  on 
which  the  decision  rested,  were  declared,  in  the  interval  be¬ 
tween  the  rendition  of  the  opinion  and  its  report,  to  be  of  no 
force. 

See  Passaic  Manf.  Co.  vs.  Hoffman,  3  Daly  R.,  495. 

It  is  said  that  Lord  Mansfield  absolutely  forbade  the  citing 
of  Barnardiston’s  Reports  before  him,  and  said  “  it  would  only 
be  misleading  students  to  put  them  upon  reading  it.”  He  added, 
“  it  was  marvelous,  however,  to  those  wdio  know  the  sergeant 
and  his  manner  cf  taking  notes,  that  he  should  so  often  stumble 
upon  what  was  right ;  but  yet  that  there  was  not  one  case  in 
his  book  which  was  so  throughout.” 

This  criticism  might  well  be  extended  to  the  reports  and  the 
reporters  of  the  present  day. 


LAWS. 

- - 

Before  approaching  the  remedies  for  the  evils  which  have 
been  indicated,  it  will  be  well  to  review  the  legislation  now 
existing  upon  the  subject  of  reporting. 

The  Constitution  directs  that  “  the  Legislature  shall  provide 
for  the  speedy  publication  of  all  Statute  Laws,  and  of  such  judi¬ 
cial  decisions  as  it  may  deem  expedient.  And  all  laws  and 
judicial  decisions  shall  be  free  for  publication  by  any  person,” 
Art.  6,  §  22.  Under  this  provision  the  office  of  State  Reporter, 
and  Supreme  Court  Reporter  have  been  created. 

THE  STATE  REPORTER. 

The  Court  of  Appeals  has  an  official  reporter,  appointed  for 
three  years,  at  a  salary  of  $2,000  per  annum.  It  is  made  his 
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duty  to  report  every  cause  which  the  Court  shall  order  reported, 
aud  such  others  as  the  public  interests  shall,  in  his  judgment, 
require.  The  Judges  are  directed  to  deliver  thfeir  opinions  to 
him.  The  reporter  has  no  pecuniary  interest  in  the  reports, 
which  are  reported  under  his  supervision,  by  contract  between 
him  and  the  Secretary  of  State  and  Comptroller,  with  that 
publisher  who  offers  to  comply  with  the  prescribed  conditions, 
one  of  which  is  to  sell  the  reports  at  not  exceeding  $3  per 
volume. 

Laws  1 847,  Cliap.  280. 

“  1848,  Chap.  224. 


Under  the  early  and  the  last  reporters,  these  volumes  have  been 
generally  well  edited.  Your  Committee  regret  that  they  can¬ 
not  say  the  same  of  Tiffany’s  Reports.  Besides  other  criticisms 
to  which  they  are  open,  a  number  of  cases  were  omitted,  which 
should  have  been  reported.  This  afforded  an  excuse  for  the 
publication  of  the  five  volumes  of  Keyes’  Reports,  which,  con¬ 
sidering  the  existence  of  an  official  reporter,  and  the  practice 
of  the  Court  to  designate  what  cases  should  be  reported,  can 
only  be  regarded  as  an  audacious  attempt  to  foist  another  set 
of  generally  worthless  reports  upon  the  profession,  for  the  sole 
benefit  of  the  reporter,  and  without  the  provision  regulating  the 
price  of  the  regular  reports  prescribed  by  Statute.  Many  cases 
in  Keyes’  Reports  are  incorrectly  reported  ;  in  several  instances 
the  dissenting  opinion  is  given  as  the  opinion  of  the  Court,  and 
in  others,  the  report  is  presented  in  such  a  form  as  to  make  it 
impossible  to  know  what  was  decided. 

SUPRE3IE  COURT  REPORTER. 

In  1869,  the  Legislature  provided  for  the  appointment  of  a 
Supreme  Court  Reporter.  He  was  to  hold  office  for  five  years, 
and  it  was  made  his  duty  to  report  from  among  the  decisions 
forwarded  to  him  by  any  general  or  special  term,  such  as  he 
should  think  expedient. 

To  enable  him  to  perform  this  duty,  the  Judges  of  the 
Supreme  Court  were  directed  to  deliver  to  him  their  opinions, 
in  all  cases  in  which  tliej’  should  order  the  opinion  to  be 
reported. 
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Not  more  than  three  volumes  were  to  be  published  annually. 
The  reporter  was  to  receive  no  salary,  and  the  cost  of  the 
reports  was  limited  to  $2.50  per  volume,  of  500  pages. 

1  Laws  1869,  p.  176. 

LANSING’  S  REPORTS. 

Mr.  Lansing  was  appointed  reporter  in  June  1869,  and  since 
that  time  has  issued  sis  volumes.  They  are  reported  intelli¬ 
gently  and  clearly,  and  are  superior  to  those  of  his  competitor 
Mr.  Barbour. 

BARBOUR’S  REPORTS. 

Since  the  year  1848,  Mr.  Barbour  has  reported  the  decisions 
of  the  Supreme  Court,  and  has  now  issued  his  63d  volume. 
Notwithstanding  the  Act  of  1869,  he  continued  the  publication 
of  these  reports,  as  he  had  a  legal  right  to  do,  and  since  then 
has  issued  eleven  volumes.  The  existence  of  two  sets  of 
Supreme  Court  Pieports  is  unnecessary,  and  an  unmixed  evil, 
entailing  great  labor  and  expense  upon  the  bar. 

While  there  is  no  law  to  prevent  Mr.  Barbour  publishing 
reports,  there  is  a  law  requiring  Judges  to  deliver  all  the  opin¬ 
ions  which  they  think  should  be  reported,  to  the  Supreme 
Court  Reporter.  If  this  law  had  not  been  very  generally  dis¬ 
regarded,  it  would  have  been  impossible  for  Mr.  Barbour  to 
continue  his  reports. 

An  examination  of  his  volumes  shows  many  cases  decided 
by  one  Court  or  Judge  reported  seriatim,  from  which  it  would 
appear  that  certain  Judges  are  in  the  habit  of  sending  him  all 
their  decisions. 

OPINIONS. 

It  can  hardly  be  necessary  for  us  to  combat  the  idea  that 
Judges  have  a  proprietary  right  to  their  opinions,  that  they 
may  retain  them,  or  give  them  exclusively  to  their  favorites, 
that  reporters  depend  upon  their  courtesy,  and  not  upon  their 
own  rights.  “  Judge  made  law,”  is  as  much  the  law  of  the  land 
as  the  Acts  of  the  Legislature,  and  is,  on  principle,  entitled 
to  the  same  publicity. 

It  cannot  be  supposed  that  Judges  would  permit  any  feeling 
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of  favoritism  to  induce  them  to  send  tlieir  opinions  to  an  un¬ 
authorized  reporter,  after  a  law  requiring  their  transmission  to 
the  official  reporter  had  been  brought  to  their  notice,  and  it  is 
hoped  that  this  suggestion  will  lead  to  the  abandonment  of  any 
practice  of  this  kind  which  may  have  heretofore  existed.  The 
present  method,  or  rather  want  of  method,  in  the  transmission 
of  opinions  by  the  Judges  to  the  various  reporters  for  publica¬ 
tion,  sometimes  leads  to  unexpected  results.  And  even  the  care 
that  Judges  take  to  ensure  the  reporting  of  their  opinions  may, 
in  the  absence  of  any  system  throughout  the  State  for  collect¬ 
ing  them,  increase  the  difficulty.  Thus  one  reporter  may 
receive  the  opinion  of  the  Court  from  the  Judge  who  prepared 
it,  while  another  reporter  receives  the  dissenting  opinion  in  the 
same  case  from  its  author.  Both  reporters  naturally  suppose  the 
opinions  sent  to  them  express  the  decision  of  the  Court,  and 
publish  them  as  such.  A  curious  case  of  this  kind  may  be 
found  in  Ballou  v.  Cunningham,  4  Lansing’s  B.,  74,  where  the 
dissenting  opinion  is  published,  under  the  idea  that  it  is  the 
opinion  of  the  Court.  The  true  opinion  is  reported  in  60  Barb. 
R,  425. 

The  character  and  quality  of  Barbour’s  volumes  sufficiently 
appears  under  other  heads  of  this  report.  The  general  conclu¬ 
sion  to  which  your  Committee  have  arrived  respecting  them,  is 
that  they  present  some  of  the  worst  features  possible  in  law 
reporting. 


THE  PRACTICE  REPORTS. 

The  two  reporters  of  the  Practice  Reports  have  no  official 
position.  And  as  long  as  the  bar  will  buy  their  reports,  no 
blame  can  attach  to  them  for  publishing  them.  These  volumes 
constantly  contain  the  same  decisions  ;  they  often  contain  cases 
which  are  also  reported  in  Barbour,  Lansing  and  the  New  York 
Reports.  Thus,  it  happens  that  we  habitually  have  two 
reports,  often  three,  and  sometimes  four  of  the  same  case. 
This  evil  is  more  particularly  noticed  under  another  head. 
The  Practice  Reports,  however,  have  ceased  to  contain  practice 
cases  exclusively.  Some  of  them  appear  to  be  made  up  of 
whatever  comes  to  hand,  without  reference  to  its  quality  or 
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authenticity.  Instances  of  the  latter  may  be  found  in  White  vs. 
Delaware  and  Lack.  R.  R.,  39  How.  Pr.  It.,  479,  and  in  the 
note  at  16  Howard  Pr.  P.,  288,  which  are  reported  upon  the 
authority  of  newspaper  articles.  Howard’s  Practice  Reports 
contain  many  decisions  of  •  the  Supreme  Court  of  the  United 
States,  and  of  the  Circuit  Court  and  District  Court  of  the 
United  States,  most  of  which  are  cjuit-e  out  of  place  in  practice 
reports. 

The  syllabus  in  The  People  vs  Parkes,  15  How.  Rr.  R.,  551, 
commencing  “  This  little  case  shows  what  a  justice  of  the 
peace  can  do,  when  he  tries,”  and  the  disquisition  on  “  cider” 
in  the  foot  note  in  19  How.  Pr.  R.,  266,  are  quite  out  of  place 
in  reports  of  any  standing.  There  is  a  letter  in  20  How.  Pr. 
R.,  96,  from  a  former  Judge  of  the  Common  Pleas  to  Mr. 
Howard,  acknowledging  writing  an  opinion  in  the  case  of  Pox 
vs.  Lewis,  but  denying  that  in  any  sense  it  resembles  the  one 
attributed  to  him  in  19  How.  Pr.  R.,  561. 

In  16  How.  Pr.  R..  288,  there  is  a  similar  letter  from  a  Judge 
of  the  Supreme  Court,  adding  that  the  publication  of  unau¬ 
thorized  opinions  injures  the  authority  of  the  reports  :  a  con¬ 
clusion  in  which  your  Committee  entirely  concur. 

SUPER IO li  C  OURT  AM)  COMMON  PLEAS  REPORTS. 

The  reporters  of  the  Superior  Court  and  Common  Pleas 
have  no  official  position. 

DALY’S  REPORTS. 

Daly’s  Reports  are  not  subject  to  the  general  criticisms  con¬ 
tained  in  this  report,  and  are  models  of  conscientious  care. 
They  contain  many  important  decisions,  and,  as  appears  by  the 
tables,  comparatively  few  that  are  reported  elsewhei’e. 


ENGLISH  LAW  REPORTS. 


On  the  2d  of  December,  1863,  a  meeting  of  the  Bar  of  Eng- 


land,  was  held  in  Lincoln’s  Inn  Hall,  convened  by  Sir  Roun- 
dell  Palmer,  now  the  Lord  Chancellor,  to  consider  the  subject 
of  law  reporting.  At  that  time  there  were  in  England  fourteen 
independent  series  of  reports,  besides  the  weekly  serials,  and 
the  evils  complained  of  were  identical  with  those  felt  here. 
They  were  also  embarassed  by  the  habit  of  the  Judges  deliver¬ 
ing  oral  opinions,  so  that  the  reporters  were  not  only  editors 
and  digesters,  as  with  us,  but  actually  reported  the  words  which 
fell  from  the  lips  of  the  Court. 

Resolutions  similar  to  those  passed  by  the  Bar  Association 
were  adopted,  and  a  committee  appointed  to  consider  the  sub¬ 
ject. 

Lord  St.  Leonards  proposed  a  scheme  which  was,  with  some 
modification,  adopted  by  the  committee,  and  recommended  to 
the  Bar.  They  reported,  “the  multiplicity  of  the  reports,  apart 
from  the  cost  (£50  per  annum),  occasions  the  evils  of  which 
the  profession  complain.  The  remedy  proposed  is  the  estab¬ 
lishment,  under  the  management  and  control  of  the  profession, 
of  one  set  of  standard  reports,  upon  the  basis  of  a  fair  regard 
for  existing  interests.  One  complete  set  of  reports,  prepared 
with  the  requisite  learning,  skill  and  care,  and  published  with 
expedition,  regularity  and  at  moderate  cost,  is  all  that  is  re¬ 
quired  for  citation  as  authority. 

“  It  needs  surely  no  argument  to  prove  how  deeply  the  inter¬ 
ests  of  the  public  are  concerned  in  the  certainty  of  the  law, 
or  how  important  it  is  that  the  Judge  who  decides,  the  coun¬ 
sel  who  advises,  and  the  solicitor  under  whose  guidance  the 
client  acts,  should  all  be  regulated  by  one  and  the  same  stand¬ 
ard  of  authority.” 

They  recommended  that  a  set  of  reports  should  be  prepared 
and  published,  under  the  management  of  a  council,  represen¬ 
ting  the  whole  bar,  who  should  be  appointed  as  follows  : 

2  By  Lincoln’s  Inn. 

2  By  the  Inner  Temple. 

2  By  the  Middle  Temple. 

2  By  Gray’s  Inn. 

2  By  Sergeants’  Inn,  and 

2  By  the  Incorporated  Law  Society. 
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The  Government  was  to  be  represented  by  the  Attorney-Gen¬ 
eral,  the  Solicitor  General  and  the  Queen’s  Advocate,  who  were 

ex-officio  members. 

The  council  were  to  act  gratuitously,  but  were  to  have  the 
services  of  a  paid  Secretary,  who  should  be  an  experienced 
man  of  business.  The  objection  that  the  duties  of  the  council 
would  not  be  properly  performed,  without  adequate  remumera- 
tion,  was  considered  and  left  to  the  future.  It  is  best  answered 
by  the  result  of  their  work. 

The  report  of  this  committee  was  made  after  great  delibera¬ 
tion,  and  having  in  view  the  systems  of  all  other  countries. 

A  very  large  meeting  of  the  Bar  was  held  to  consider  the  re¬ 
port,  at  which  the  cost  of  the  proposed  undertaking  was 
anxiously  discussed,  formed  the  principal  topic  of  considera¬ 
tion,  and  led  to  an  adjournment  for  the  purpose  of  further  con¬ 
sideration. 

On  the  28tli  of  November,  1864,  another  meeting  was  held, 
and  the  report  adopted. 

In  1865,  the  report  was  submitted  to  the  Inns  of  Court,  the 
Incorporated  Law  Society,  and  the  Benchers  of  the  Temples. 

Gray’s  Inn  passed  a  resolution,  that  “they  had  not  sufficient 
confidence  in  the  scheme  to  induce  them  to  join  it.” 

Sergeants’  Inn,  under  the  influence  of  some  of  the  common 
law  Judges,  declined  to  co-operate. 

The  Incorporated  Law  Society  at  once  signified  their  ap¬ 
proval  of  the  scheme,  but  declined  to  share  the  responsibility 
of  carrying  it  out  until  they  were  satisfied  with  the  soundness 
of  the  financial  details.  After  being  satisfied  of  this,  they  sig¬ 
nified  to  the  Attorney-General  their  entire  adherence,  and  not 
only  appointed  twTo  members  to  the  Council,  but  voluntarily 
added  their  guarantee  to  those  of  the  Inns  of  the  Court  to 
provide  for  the  preliminary  expenses. 

The  then  Lord  Chancellor,  although  sympathizing  heartily 
with  the  movement,  did  not  signify  his  approval  until  Mr. 
Beavan  ceased  reporting  the  decisions  of  his  Court,  after  which 
he  gave  it  his  unqualified  support. 

All  the  other  Law  Societies  and  Courts  united  with  the 
enterprise  from  the  start. 
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Sergeants’  Inn  and  Gray’s  Inn  signified  their  adherence  to 
the  scheme,  after  witnessing  its  success  for  a  few  months. 

In  March,  1865,  Sir  Fitzroy  Kelly  issued  a  circular  to  the 
profession,  detailing  what  had  been  done,  and  inviting  their 
assistance  and  co-operation  for  the  purpose  of  accomplishing 
the  object  involved  in  the  resolutions  of  the  Bar. 

The  subscription  for  the  entire  series  of  the  proposed  re¬ 
ports  was  fixed  at  £5  5s.  per  annum. 

It  was  considered  necessary  that  there  should  be  2,000 
subscribers  to  insure  success,  and  it  was  determined  not  to 
commence  operations  until  this  number  was  obtained.  The 
council  met  from  the  start  the  opposition  of  the  irregular  re¬ 
porters  and  law  journals,  such  as  the  Jurist  and  the  Law  Times, 
whose  commercial  interests  would  be  prejudiced  by  its  success. 
Their  plans,  however,  matured  so  rapidly  that  in  August,  1865, 
they  accepted  an  offer  made  to  them  by  the  printing  firm  of 
Clowes  &  Sons  for  the  printing,  publication,  sale  and  distribu¬ 
tion,  of  the  proposed  series  of  reports  for  a  period  of  three 
years,  upon  terms  which  absolved  the  council  from  all  pecuni¬ 
ary  liability,  while  it  left  to  them  the  receipt  and  application  of 
all  subscriptions.  This  employment  of  a  firm,  not  engaged  in 
the  business,  led  to  remonstrances  from  the  regular  law  pub¬ 
lishers,  who  had  been  previously  applied  to  by  the  council,  but 
refused  to  give  the  statistics  of  the  profits  of  law'  publishing. 

The  Council  undertook  to  pay  out  of  the  subscriptions  the 
first  moiety  of  the  salaries  of  the  editors  and  reporters,  amount¬ 
ing  to  £5,350. 

Clow'es  &  Sons  looked  to  the  surplus  amount  of  subscrip¬ 
tions  for  the  payment  of  their  charges,  which  had  been  de¬ 
termined  beforehand. 

As  a  further  security  to  the  editors  and  reporters,  a  guaran¬ 
tee  fund  of  over  ,£2,000  per  annum,  for  three  years,  was 
established,  and  signed  by  most  of  the  practitioners  of  the 
Chancery  Bar,  headed  by  the  Lord  Chancellor,  for  a  larger 
amount  than  any  of  the  other  subscribers. 

A  sub-committee  of  three  wms  appointed  to  receive  propo¬ 
sals  for  the  appointment  of  editors  and  reporters,  subject  to 
the  approval  of  the  council. 

The  Council  offered  an  appointment  to  every  member  of  the 
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bar,  who  was  then  engaged  as  reporter,  in  any  of  the  fourteen 
series  of  authorized  reports,  and  all  accepted  but  three.  With¬ 
in  the  first  year  of  the  establishment  of  the  Law  Reports  all 
of  the  fourteen  series  of  reports  previously  existing  were  dis¬ 
continued  but  one,  that  of  Best  and  Smith,  which  ceased  in 
1869.  Of  the  weekly  serial  reports  all  were  discontinued  but 
three. 

The  first  volume  published  under  the  supervision  of  the 
Council  appeared  in  1866.  It  was  issued  inmonthly  numbers, 
and  gave  general  satisfaction. 

Since  then  the  Council  has  published  forty-six  volumes, 
which,  if  not  perfect,  are  better  than  any  that  preceded  them. 

At  the  end  of  its  first  year  the  Council  made  a  report  of  its 
proceedings.  From  this  it  appears  that  there  were  4,000 
subscribers.  The  success  was  so  great  that  they  felt  justified 
in  establishing  the  “  Weekly  Notea,"  an  ephemeral  paper,  to  in¬ 
form  the  profession  of  the  current  decisions  of  the  Courts. 
In  addition  to  this,  they  published  the  Statutes  as  fast  as 
issued.  Thus,  for  the  small  sum  of  five  guineas,  they  supplied 
the  profession  with  the  complete  body  of  the  Case  Law  and 
Statute  Law  for  the  year,  which  before  had  cost  more  than  ten 
times  that  sum.  Five  thousand  copies  of  the  Law  Reports 
and  Statutes  were  printed. 

In  July  1868,  the  Council  made  their  second  annual  report; 
from  this  it  appears  that  the  prepaid  subscriptions  for  the 
first  year  were  £20,334  18s  ;  for  the  second  year,  <£2 1,860  16s. 
Id  ;  and  for  the  first  half  of  the  third  year,  £21,102  6s. 

This  report  gives  a  full  statement  of  the  business  part  of  the 
enterprise,  and  of  its  financial  condition  in  detail.  The  re¬ 
ceipts  were  such  that  besides  the  Reports,  Weekly  Notes  and 
Statutes  they  determined  to  publish  a  Digest. 

The  Third  Annual  Report  appeared  in  April,  1870,  and 
showed  the  same  sound  financial  condition. 
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CONCLUSION. 


It  may  be  doubted  whether,  even  if  reporters  had  greater 
and  more  varied  professional  ability,  there  would  be  any  great 
improvement  while  the  present  system  continues.  So  long  as 
reporting  is  conducted  by  private  enterprise,  for  the  sole  pur¬ 
pose  of  making  as  much  money  out  of  it  as  possible — so  long 
as  lawyers  must  buy  all  the  reports,  and  pay  for  the  chaff  in 
order  to  get  the  wheat — -the  temptation  of  printing  worthless 
cases  and  of  mere  book-making  will  exist. 

Your  Committee  are  of  the  opinion  that  all  reporting  should 
be  official,  that  the  reporters  should  be  responsible  to  some  su¬ 
pervisory  body,  and  should  be  paid  by  salaries,  and  thus  made 
independent  of  the  number  of  volumes  they  may  be  able  to 
publish  annually. 

Your  Committee  entertain  no  doubt  that  it  is  the  duty  of 
the  State  to  inform  its  citizens  of  its  laws  ;  and  that  this  duty 
is  not  fulfilled  so  long  as  it  makes  onlj-  partial  provision  for  re¬ 
porting  judicial  decisions. 

There  are,  however,  serious  objections  to  committing  the  prac¬ 
tical  work  of  law  reporting  to  any  State  officer  under  our  form 
of  government.  The  work  is  not  of  a  kind  to  be  well  done  by 
an  elective  officer,  nor  is  it  likely  to  be  well  done  by  an  officer, 
who,  if  appointed,  goes  out  of  office  with  changing  adminstra- 
tions.  A  first-class  reporter  requires  particular  qualities,  and 
should  have  a  permanent  position.  If  undertaken  by  the 
State,  and  the  profits  of  the  office  went  to  the  reporter,  the 
place  would  soon  be  sought  by  political  aspirants,  and  if  they 
went  to  the  State,  the  work  would  be  badly  done,  and  soon  re¬ 
lapse  into  the  present  evils. 

Nor  should  the  reporter  be  in  any  way  dependent  upon  the 
Courts,  whose  favor  and  friendship  it  is  his  privilege  to  win 
and  enjoy.  In  a  free  country,  it  is  well  that  Courts  should  feel 
that  they  are  acting  before  an  intelligent  and  reading  public, 
to  whom  their  decisions  will  certainly  become  known  through 
fearless  and  independent  reporters. 
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Your  Committee  are  of  opinion  that  the  provision  of  the 
Constitution  permitting  any  person  to  publish  the  laws  and 
judicial  decisions,  is  a  wise  one,  and  that  counsel  should  be  at 
liberty  to  cite  any  authority  from  the  whole  range  of  literature, 
leaving  the  weight  of  the  citations  to  be  judged  of  by  the  Court. 
If  these  views  are  sound,  any  new  series  of  reports  that  it  may 
be  thought  wise  to  edit,  must  depend  for  their  success  upon 
their  merits  alone,  and  must,  in  the  first  instance,  compete 
with  the  reports  now  in  the  field.  But  your  Committee  are 
convinced  that  a  new  series  of  the  reports,  properly  edited,  and 
based  upon  sound  principles,  would,  within  a  year,  compel  the 
withdrawal  of  all  the  existing  reports  ;  and  that  while  the  pub¬ 
lication  of  the  reports  should  be  legally  free  to  whoever  will 
undertake  it,  the  State  might  aid,  by  necessary  legislation,  or 
by  reasonable  appropriations,  any  responsible  body  that  would 
relieve  it  of  the  duty  imposed  upon  it  by  the  Constitution  of 
making  known  its  laws  to  its  citizens. 

Your  Committee,  after  the  thorough  examination  they  have 
given  to  this  subject,  and  the  knowledge  they  have  acquired  of 
the  great  success  of  the  English  Council  of  Law  Reporting — 
as  shown  by  the  admirable  volumes  which  form  the  fruit  of 
theirdabors,  and  by  their  financial  resources — would  have  no 
difficulty  in  recommending  a  scheme,  which,  in  their  opinion, 
would  ensure  the  desired  reform. 

But  inasmuch  as  it  is  apparent  that  certain  legislation  will 
be  needed,  and  the  subject  is  one  which  is  of  deep  importance 
to  the  Bench  and  the  Bar  throughout  the  State,  and  it  is  de¬ 
sirable  that  the  plan  to  be  adopted  should  comprehend  all 
interests,  and  diave  the  hearty  support  and  sympathy  of  all, 
and  is'also  likely,  if  successful,  to  be  followed  in  other  States, 
your  Committee  have  concluded  not  to  recommend  at  present 
any  definite  scheme,  but  to  suggest  that  this  report  be  pub¬ 
lished  and  circulated  among  the  Judges  and  profession  gener¬ 
ally  throughout  the  State,  with  a  request  that  they  communi¬ 
cate  to  this  Committee  any  recommendations  or  suggestions 
which  may  occur  to  them  as  valuable,  and  after  considering  the 
suggestions  which  it  is  hoped  this  course  will  elicit,  your 
Committee  will  be  prepared  to  report  the  definite  plan  of 
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action  called  for  by  the  resolution  under  which  they  were  ap¬ 
pointed. 

All  of  which  is  respectfully  submitted. 

New  York,  May  12,  187  3. 

Lewis  L.  Delafifld, 

Chairman. 

Henry  Nicoll, 

Albon  P.  Man, 

Henry  A.  Tailer, 

Chas.  M.  Da  Costa, 


Committee  on 
Laic  Reporting. 


QO 

6  A 


HOWARD’S  PRACTICE  REPORTS. 
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ABBOTT’S  PRACTICE  REPORTS, 
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Mr.  James  C.  Carter  tendered  tire  thanks  of  the  Association 
to  the  Committee,  and  presented  the  following  resolutions, 
which  were  unanimously  adopted  : 

Resolved,  That  the  Report  of  the  Committee  on  Law  Report¬ 
ing  be  adopted ;  that  2,500  copies  be  printed  and  circulated 
under  their  direction  among  the  Judges  and  profession,  with  a 
circular  to  be  issued  by  the  Committee,  requesting  suggestions 
upon  the  subject. 

Resolved,  That  the  Committee  be  continued  and  requested 
to  consider  such  suggestions  as  they  may  receive,  and  report  at 
a  future  meeting  of  this  Association  a  scheme  for  the  amend¬ 
ment  of  the  present  system  of  law  reporting. 


